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UKIE CONTRACT TEMPLATE
DEVELOPMENT AGREEMENT
IMPORTANT NOTES – PLEASE READ BEFORE USING THIS DOCUMENT
1. This document has been prepared by Ukie Associate Member, Harbottle & Lewis. It is a basic development agreement intended to be used as a starting-point by a party wishing to commission another party to develop and deliver certain deliverables in connection with the development of one or more interactive entertainment products.
2. This document assumes that the relationship between the parties will be an arm’s length work-for-hire arrangement whereby the commissioning party will: 

a. commission the commissioned party to develop certain deliverables in accordance with a delivery schedule;

b. own all of the intellectual property rights in the deliverables developed by the commissioned party from the date on which those deliverables are created;

c. have a right to accept or reject each deliverable;

d. pay the commissioned party an upfront fee on signature of the development agreement plus the remainder of its development fee in instalments in accordance with the delivery schedule. Each instalment will be paid in respect of specific deliverables only once the commissioning party has accepted those specific deliverables; and
e. have no obligation to pay the commissioned party any on-going royalty.
3. This document is designed to be fair and balanced and not place unreasonable obligations on either party. If further protections for either party or a more tailored approach is required, you should seek legal advice.

4. This document contains various placeholders in yellow highlighted square brackets that will need to be reviewed and either completed, deleted, accepted or amended before it can be issued. 
5. This document does not contain any provisions relating to the UK Video Games Tax Credit (Tax Credit). Because of the way the Tax Credit works, it is very likely that the party developing the product will be the only party that is entitled to make a claim for the Tax Credit. If the commissioning party wishes to receive some, or all, of the proceeds of any successful claim for the Tax Credit that is made by the party developing the product, it should seek legal advice as to how to achieve this.  

6. This document is formed of two parts: (a) a set of general terms and (b) a statement of work.
General Terms

7. The general terms will apply to all products covered by the agreement. They should only be amended to include any changes that you wish to apply to all such products.

8. You should review the general terms to satisfy yourself that they are appropriate for your particular arrangements. 
Statements of Work
9. This document has been designed so that multiple statements of work (for multiple products) that are agreed between the same parties can be appended to the general terms and benefit from the protections afforded by those general terms, without the need for the parties to enter into an all new agreement for each statement of work (and each product).

10. As each statement of work will contain the relevant commercial terms applicable to a specific product, and such commercial terms are likely to vary from product to product, the statement of work has been left blank (apart from the headings). A statement of work will need to be completed prior to this document’s execution. 

11. To provide the parties with a degree of flexibility, the statement of work includes a section entitled “Special Terms”. This section should include any provisions which the parties agree should override the corresponding provisions of the general terms. For instance, if the parties have agreed that the acceptance and rejection provisions contained in the general terms should be different for a specific product, then they can agree to include the acceptance and rejection provisions that should apply for that product in the “Special Terms” section of the statement of work for that product. Once included in the “Special Terms” section, these provisions will override the corresponding provisions in the general terms for that product only. All other products will continue to be covered by the default acceptance and rejection provisions contained in the general terms. 
12. This document has been prepared in light of the applicable English law as at June 2016 and will not reflect any subsequent changes to the law after such date.
13. This document is intended to be used as a simple starting-point for a first draft of the document and does not constitute legal advice from Harbottle & Lewis LLP.  You should seek legal advice if you intend to make any changes to the document. Please contact Alan Moss (alan.moss@harbottle.com) if you wish to discuss any aspect of this document.

	Dated



20[(]

	Development Agreement

1. [INSERT NAME OF COMPANY] 


2. [INSERT NAME OF DEVELOPER]


	
	


THIS DEVELOPMENT AGREEMENT is made on
20[(]


BETWEEN

(1)
[INSERT NAME], a company incorporated in England and Wales (company number: [INSERT NUMBER]) of [INSERT ADDRESS] (Company); and

(2)
[INSERT NAME], a company incorporated in England and Wales (company number: [INSERT NUMBER]) of [INSERT ADDRESS] (Developer).
WHEREAS
(A) Company wishes to commission Developer to develop and deliver to Company, and Developer wishes to develop and deliver to Company, certain Deliverables in accordance with the terms and conditions of this Agreement.

IT IS AGREED as follows:

1. Definitions and Interpretations

1.1 The following terms shall have the corresponding meanings for the purposes of this Agreement:
	Acceptance Criteria
	means the following criteria which each Deliverable must satisfy if it is to be accepted by Company: (a) conformity with the relevant SOW (as amended from time to time by the parties pursuant to any Approved Change Order); (b) no reproducible Errors; and (c) such other criteria as may be agreed between the parties from time to time.

	Affiliate
	means, with respect to each party, any company, partnership or other entity which at any time directly or indirectly Controls, is Controlled by or is under common Control with such party including as a subsidiary, parent or holding company.

	Agreement
	means, together, these General Terms and each SOW.

	Approved Change Order
	has the meaning given to it in Clause 2.9.

	Approved Subcontractors
	means, with respect to each Product, the persons set out in the SOW for such Product to whom Developer may subcontract any of the development of the Deliverables for such Product without having to obtain Company’s prior written consent.

	Authorised Representative
	means, with respect to each party and each Product, the representative of such party specified in the SOW for such Product who has the authority to contractually bind such party in all matters relating to such Product.

	Business Day
	means a day other than a Saturday, Sunday or public holiday in England when banks in London are open for business.

	Cancellation Date
	has the meaning given to it in Clause 2.5.

	Change Assessment Notice
	has the meaning given to it in Clause 2.8.

	Change Order
	has the meaning given to it in Clause 2.7.

	Claim
	means any bona fide claim brought by a third party against the Indemnified Party as a direct result of any breach by the Indemnifying Party of any of its representations, warranties, or undertakings under this Agreement.

	Company IP
	means: (a) all Intellectual Property created, developed or produced under this Agreement (including the Deliverables and any and all documentation relating to such Deliverables); and (b) all Company Materials.

	Company Materials
	means, with respect to each Product, the Intellectual Property owned by, or licensed to, Company which is: (a) provided by, or on behalf of, Company to Developer; (b) used by Developer in connection with the development of the Deliverables for such Product; and (c) set out in the SOW for such Product.

	Confidential Information
	means any information (whether in oral, written, electronic or any other form) relating to: (a) the existence of this Agreement and its terms; (b) each Product; (c) Company IP; (d) Developer IP; and (e) either party or any Affiliate or any of either party’s respective businesses, assets, employees, customers or suppliers which either party may acquire (whether before or after the Effective Date) directly or indirectly from, or in the course of discussions relating to this Agreement or any Product, save for any information that was already in the public domain prior to the date of such party’s acquisition of such information.

	Control
	means the power to directly or indirectly control the composition of the board of directors or other managing body of a person, or the direct or indirect possession of more than half of the voting equity share capital of a person. Controlled shall have a correlative meaning.

	Deliverables
	means, with respect to each Product, the materials and Intellectual Property developed by Developer pursuant to this Agreement as specified in the SOW for such Product.

	Deliverable Start Date
	means, with respect to each Deliverable, the date on which development of such Deliverable is due to commence, as specified in the relevant Delivery Schedule.

	Delivery Date
	means, with respect to each Deliverable, the date on which Developer is due to deliver such Deliverable to Company, as specified in the relevant Delivery Schedule. 

	Delivery Schedule
	means, with respect to each Product, the agreed timetable (if any) for a Product as set out in the SOW for such Product.

	Developer IP
	means, with respect to each Product, the Intellectual Property owned by Developer prior to the Effective Date (other than the Developer Trademarks) and set out in the SOW for such Product.

	Developer Trademarks
	means Developer’s name and logos.

	Disclosing Party
	has the meaning given to it in Clause 5.1.

	Effective Date
	means the date on which these General Terms are signed by each of the parties.

	Error

	means, with respect to each Deliverable, any: (a) deviation of such Deliverable from: (i) any specifications for such Deliverable; or (ii) commonly accepted standards for normal and correct operation of computer programs; or (b) material error in such Deliverable, such as the: (i) abnormal cessation of functioning of such Deliverable; (ii) production of erroneous or misleading information; or (iii) inability of such Deliverable to operate with the other Deliverables for the relevant Product (if any). 

	Force Majeure
	means circumstances beyond a party’s reasonable control, including acts of God, civil disturbance, riot, acts of war or terrorism, strikes (other than strikes by such party’s employees or its subcontractor’s employees), lockouts or other industrial disputes.

	General Terms
	means the terms and conditions of this Agreement excluding any and all Statements of Work.

	Indemnified Party
	has the meaning given to it in Clause 9.1.

	Indemnifying Party
	has the meaning given to it in Clause 9.1.

	Intellectual Property
	means any and all copyright, patents, moral rights, author rights, rental and lending rights, utility models, database rights, rights in designs, trademarks, service marks, goodwill, trade names, domain names, rights in characters, rights in get-up (including in layout, displays, graphics and look and feel), rights in computer software (including in source code, object code, screen displays and user interfaces), topography rights (in all cases whether registered or unregistered or the subject of a pending application and all renewals, reversions, divisions, extensions or revivals of, any such rights), trade secrets, all legal rights protecting the confidentiality of any information or materials and other intellectual property rights, including future rights and all other rights of a similar nature anywhere in the world together with the rights to bring, make, oppose, defend or appeal proceedings, claims or actions, obtain relief and retain any damages recovered in respect of any infringement or other cause of action relating to any of the foregoing rights throughout the world.

	Losses
	means any losses, damages, liabilities, demands, penalties, costs and expenses (including legal and other professional expenses) other than any losses described in Clause 8.3.

	Milestone Payment
	means, with respect to each Deliverable, the amount to be paid for such Deliverable as set out in the relevant Delivery Schedule.

	Objectionable Content
	means any content that Company determines, in its reasonable discretion, is: (a) obscene or pornographic, whether or not it is unlawful or encourages or incites any unlawful activity; (b) defamatory or insulting to any group or individual; or (c) is otherwise objectionable.

	Open Source Licence
	means any licence that requires, as a condition of use, that any Intellectual Property subject to the licence, or other Intellectual Property combined or distributed therewith be disclosed or distributed in source code form, licensed for the purpose of making derivative works or distributed to third parties for free.

	Platform 
	means, with respect to each Product, each platform on which such Product is to be made available and on which the Deliverables for such Product must therefore work, as set out in the SOW for such Product. 

	Product
	means, with respect to each SOW, the interactive entertainment product more fully described in such SOW. 

	Pro Rata Payment
	has the meaning given to it in Clause 2.5.

	Receiving Party
	has the meaning given to it in Clause 5.1.

	Signature Fee
	means, with respect to each Product, the amount specified in the SOW for such Product.

	SOW
	means a signed appendix to these General Terms which: (a) is labelled as a “Statement of Work”; (b) references these General Terms; and (c) includes a description of a Product and the Deliverables that are to be developed and delivered by Developer in respect of such Product.

	SOW Commencement Date
	means, with respect to each Product, the date on which development of the Deliverables for such Product is due to commence, as set out in the SOW for such Product.

	SOW Term
	means, with respect to each SOW, the period of time between the relevant SOW Commencement Date and the expiration of such SOW.

	Special Terms
	means, with respect to each Product, any terms designated as “Special Terms” in the SOW for such Product which the parties acknowledge shall vary these General Terms.

	Specification
	means, with respect to each Deliverable, the technical specifications for such Deliverable set out in the relevant SOW.

	Taxes
	means any value added tax and any other applicable sales, consumption or turnover tax.

	Term
	has the meaning given to it in Clause 7.1.

	Third Party IP
	means, with respect to each Product, any Intellectual Property that is: (a) owned by a third party; (b) included in any of the Deliverables for such Product; (c) approved by Company; and (d) set out in the corresponding SOW for such Product.


1.2 In this Agreement (except where the context otherwise requires):

1.2.1 any reference to the singular includes the plural and vice versa and any reference to one gender includes all genders;

1.2.2 any reference to a “person” shall include individuals, bodies corporate, partnerships, unincorporated associations and any other legal or commercial entity or undertaking;

1.2.3 any reference to a “Clause” is to a clause of this Agreement;

1.2.4 the headings and subheadings used in this Agreement are included for convenience only and shall not be used in construing or interpreting this Agreement;

1.2.5 a reference to any party to this Agreement shall include, where the context permits, a reference to its legal successors and permitted assignees;

1.2.6 reference in this Agreement to any legislation or to any provision of any legislation shall include any modification, replacement or re-enactment of that legislation for the time being in force and all legislation, orders, regulations, statutory instruments, rules and bye-laws issued under the legislation;

1.2.7 the terms “subsidiary” and “holding company” shall have the meaning given to those terms in the Companies Act 2006;

1.2.8 any phrase introduced by the terms “include”, “including”, “in particular” or any similar expression shall be construed as illustrative and without limitation to the words or phrases preceding them;

1.2.9 all consents, approvals, notices, directions and/or instructions that are required to be given or obtained pursuant to this Agreement shall be given in writing;

1.2.10 all consents or approvals that are required to be given or obtained pursuant to this Agreement shall, unless otherwise stated, be neither unreasonably withheld, conditioned or delayed; and

1.2.11 in the event of any conflict between a SOW and the General Terms, the General Terms shall take precedence subject to any Special Terms set out in such SOW. 

2. Development

Statements of Work

2.1 Once a SOW has been agreed between the parties and signed by each of the parties, the terms of such SOW shall be binding upon the parties and shall be incorporated into and form part of this Agreement. Neither party shall be bound by a SOW until such SOW has been signed by each of the parties. 

2.2 Each SOW shall, subject to being signed by each of the parties, commence on the relevant SOW Commencement Date and shall, unless terminated earlier in accordance with the terms of this Agreement, continue in full force and effect for the duration of the applicable SOW Term.

Deliverables
2.3 Developer shall develop and deliver to Company the Deliverables (together with any and all documentation relating to such Deliverables) in accordance with the relevant Delivery Schedule. Company shall accept or reject such Deliverables in accordance with Clause 3. 

2.4 Company shall use its reasonable endeavours to provide Developer with such cooperation, information and documentation as may be reasonably required by Developer in connection with the development and delivery of the Deliverables. 

2.5 Company may cancel in whole or in part any or all of the Deliverables set out in any SOW upon no less than [INSERT NUMBER] days’ prior written notice to Developer. In the event of any such cancellation, Company shall, on the date on which such cancellation takes effect (Cancellation Date), pay to Developer a pro rata share of the Milestone Payment due to Developer in respect of each cancelled Deliverable then in development as of the Cancellation Date (Pro Rata Payment). The Pro Rata Payment for each cancelled Deliverable shall be calculated using the following formula:

((A ÷ B) x C)
where:

“A” is a number equal to the number of days from the Deliverable Start Date for such cancelled Deliverable to the Cancellation Date for such cancelled Deliverable (inclusive);

“B” is a number equal to the number of days from the Deliverable Start Date for such cancelled Deliverable to the Delivery Date for such cancelled Deliverable (inclusive); and

“C” is the Milestone Payment for such cancelled Deliverable.

2.6 If at any time Developer becomes aware that it shall not (or is unlikely to) be able to deliver any of the Deliverables by the relevant Delivery Date, Developer shall promptly notify Company of the same. Developer shall as soon as possible, and in any event no later than [INSERT NUMBER] days after such notification, give Company full written details of the reasons for the delay and the consequences of the delay. Notwithstanding the cause of the delay, Developer shall deploy additional resources and take reasonable steps to eliminate or mitigate the consequences of the delay.

Change Orders

2.7 At any time during the Term, Company may request, or Developer may recommend, changes to all or any part of a SOW by delivering a change order to the other party together with such further information as that other party may reasonably require (Change Order). 

2.8 A Change Order originating from Company shall be a “Company Change Order” and a Change Order originating from Developer shall be a “Developer Change Order”. Upon receiving a Company Change Order and prior to sending a Developer Change Order, Developer shall assess the anticipated effects upon the relevant SOW should the proposed change be implemented. Developer shall provide Company with a written notice setting out the results of such assessment (Change Assessment Notice): (a) within [INSERT NUMBER] days of Developer’s receipt of a Company Change Order; or (b) together with any Developer Change Order.

2.9 If, following its receipt of a Change Assessment Notice, Company wishes to proceed with any proposed change, Company shall approve the Change Assessment Notice and return it to Developer (Approved Change Order). An Approved Change Order shall constitute a written amendment to the relevant SOW.

2.10 Pending Company’s approval of any Change Assessment Notice, Developer shall (unless otherwise agreed by the parties in writing) continue to develop and be paid for the Deliverables in accordance with the relevant SOW.

Testing

2.11 Developer shall test each Deliverable which the parties have agreed in the relevant Delivery Schedule shall require testing, prior to delivering such Deliverable to Company. If requested by Company, Developer shall provide Company with all documented testing records which shall include details of: (a) any “bugs" and issues detected during such testing; (b) any known deviations from the relevant Specification; and (c) the number of hours spent testing such Deliverable. 

Subcontracting

2.12 Save for in respect of the Approved Subcontractors, Developer shall not be entitled to subcontract the performance of any of its obligations under this Agreement without obtaining Company’s prior written consent. Developer shall, with respect to each subcontractor (including each Approved Subcontractor): (a) remain fully and primarily liable for the performance of the obligations it subcontracts to such subcontractor; and (b) ensure that such subcontractor is bound by terms no less restrictive than those set out in Clauses 5 and 6.2.

2.13 At Company’s request, Developer shall procure that each subcontractor (including any Approved Subcontractor) shall agree to enter into a separate agreement with Company with respect to such subcontracted obligations. Company may also request a copy of the agreement Developer intends to enter into with any such subcontractor before Developer may enter into such agreement.

Company IP 

2.14 Developer hereby unconditionally and irrevocably:

2.14.1 assigns to Company with full title guarantee all right, title and interest in and to the Company IP (or any part thereof) that it has or may in the future have;  
2.14.2 waives and shall never assert any and all moral rights it has or may in the future have in or to the Company IP (or any part thereof) and agrees not to support, maintain or permit any claim by a third party for infringement of any moral rights in any such Company IP; and
2.14.3 confirms that the remuneration paid to it pursuant to the terms of this Agreement includes equitable remuneration for the right to exploit all rental and lending rights in and to the Company IP (or any part thereof).
2.15 Company IP shall be the exclusive property of Company and for the purposes of the copyright laws of the United States of America (if applicable) shall be deemed to be “works made for hire” for Company. Company shall have the exclusive right to exploit the Company IP (or any part thereof) in any manner and through any media as it may determine in its absolute discretion.
2.16 Company grants to Developer a limited, non-exclusive, royalty-free, fully paid up, non-assignable, non-transferable right to use, modify, and reproduce the Company IP (or any part thereof) solely to develop the Deliverables. Developer may sublicense the foregoing rights to any Approved Subcontractor.
2.17 Company shall provide the Company Materials to Developer within [INSERT NUMBER] days after the relevant SOW Commencement Date.

Developer IP
2.18 Developer hereby grants to Company a perpetual, irrevocable, royalty-free, non-exclusive, transferable, sub-licensable, worldwide right and licence to: 
2.18.1 use, reproduce, distribute (directly or indirectly), broadcast, stream, transmit, sell, rent, lease, perform and display (whether publicly or otherwise) and modify any and all of the Developer IP solely as part of the relevant Product [and/or any sequels, prequels, ports or derivative works of any of the foregoing]; and
2.18.2 use and publish the Developer Trademarks solely in connection with the distribution, promotion, marketing, licensing and sale of the Product. 
2.19 Subject to Clause 2.18, Developer retains all right, title, interest, goodwill and ownership in and to the Developer IP and the Developer Trademarks.
Third Party IP
2.20 With respect to each of the Third Party IP (if any) used by Developer in its development of any of the Deliverables, Developer shall procure that the relevant third party rightsholder(s) of such Third Party IP shall grant to Company such rights in respect of such Third Party IP as shall be necessary to enable Company to fully exercise its rights hereunder in respect of the relevant Product.  

Authorised Representatives
2.21 Each party shall, with respect to each Product, appoint an Authorised Representative for such Product. Either party may change its Authorised Representative at any time on prior written notice to the other party.
Credit

2.22 Company shall, with respect to each Product, include a credit in such Product acknowledging Developer’s contribution to the development of such Product. The wording, size, prominence and location of such credit shall be agreed between the parties (each party acting reasonably and in good faith).
3. Acceptance and Rejection

3.1 Company shall, with respect to each Deliverable, have [INSERT NUMBER] days following the delivery of such Deliverable to examine and test such Deliverable and to notify Developer in writing of Company’s acceptance or rejection of such Deliverable based upon the Acceptance Criteria. If Company rejects a Deliverable, it shall notify Developer of such rejection and the steps required to remedy such rejected Deliverable in reasonably sufficient detail to enable Developer to remedy such Deliverable. If Company fails to provide Developer with such written notification within [INSERT NUMBER] days following the delivery of such Deliverable, Company shall be deemed to have accepted such Deliverable.

3.2 If Developer fails to deliver to Company a Deliverable by the Delivery Date for such Deliverable then such Deliverable shall be deemed rejected for the purposes of Clause 3.1 as of the Delivery Date for such Deliverable. 

3.3 If a Deliverable is rejected, Developer shall use its reasonable endeavours to remedy such Deliverable and shall redeliver such Deliverable, as remedied, as soon as reasonably practicable following Company’s rejection and in any event within [INSERT NUMBER] days following such rejection. If Developer fails to redeliver to Company such Deliverable, as remedied, by the date for redelivery set out in this Clause 3.3, then Company shall be entitled to terminate this Agreement or the relevant SOW for material breach pursuant to Clause 7.2.1.

3.4 Upon Company’s receipt of a remedied Deliverable, Company shall have a further [INSERT NUMBER] days to examine and test such Deliverable and to notify Developer in writing of Company’s acceptance or rejection of such Deliverable based upon the Acceptance Criteria. If Company rejects a remedied Deliverable, it shall be entitled to terminate this Agreement or the relevant SOW for material breach pursuant to Clause 7.2.1.

3.5 The time periods for the delivery of all other Deliverables shall continue to run as originally set out in the Delivery Schedule and shall not be extended while Developer remedies a rejected Deliverable.

3.6 If after acceptance of a Deliverable, Company discovers Errors in such Deliverable which would have resulted in such Deliverable being rejected Company shall, subject to Clause 8.4, notify Developer as soon as reasonably practicable of the presence of such Errors in reasonably sufficient detail to enable Developer to identify and remedy such Errors. Developer shall have [INSERT NUMBER] days to redeliver such Deliverable, as remedied, to Company for its acceptance or rejection in accordance with Clause 3.4.
4. Payment

4.1 Company shall, with respect to each Product, pay to Developer the relevant Signature Fee within [INSERT NUMBER] days of the parties’ execution of the SOW for such Product subject to Company’s receipt of a valid invoice from Developer for such Signature Fee.

4.2 With respect to each Deliverable, Company shall pay to Developer the relevant Milestone Payment due to Developer for such Deliverable within [INSERT NUMBER] days of Company’s acceptance of such Deliverable pursuant to Clause 3 subject to Company’s receipt of a valid invoice from Developer for such Milestone Payment. 

4.3 All amounts set out in this Agreement shall be exclusive of any Taxes, which shall be invoiced to Company by Developer and paid by Company in accordance with Clause 4.1 or 4.2 (as applicable) at the applicable rate and the manner prescribed by law from time to time. Developer shall provide Company with such reasonable assistance and cooperation as may be reasonably requested by Company in challenging the validity of any Taxes that have been paid by Company under this Agreement.

4.4 All Milestone Payments shall be made in the currency set out in the relevant SOW.

4.5 All Milestone Payments shall be paid by bank transfer (using such payment details as are notified by Developer to Company from time to time).

4.6 If Company does not pay any amount properly due to Developer under or in connection with this Agreement by the date on which such payment is due in accordance with this Clause 4, Developer may:

4.6.1 charge Company interest on the overdue amount at the rate of 4% per year above the base rate of the Bank of England from time to time (which interest shall accrue daily until the date of actual payment and shall be compounded quarterly); or 

4.6.2 claim interest and statutory compensation from Company pursuant to the Late Payment of Commercial Debts (Interest) Act 1998.
4.7 If Company does not pay any amount properly due to Developer under or in connection with this Agreement within [INSERT NUMBER] days of the date on which such payment is due in accordance with this Clause 4, Developer shall be entitled to: 
4.7.1 suspend its performance of its obligations hereunder until such amount (together with any interest payable pursuant to Clause 4.6) is paid to it by Company; or

4.7.2 terminate this Agreement or the relevant SOW pursuant to Clause 7.2.1.
4.8 If Developer elects to exercise its right to suspend its performance of its obligations in accordance with Clause 4.7.1, each of the delivery deadlines specified in the Delivery Schedule for each Product shall be extended by the number of days that Developer’s performance is suspended. 
5. Confidentiality

5.1 Each party (Receiving Party) acknowledges and agrees that it shall treat as strictly confidential and shall use solely for the purposes contemplated by this Agreement all Confidential Information of the other party (Disclosing Party).

5.2 With the exception of any Confidential Information which: (i) has come into the public domain through no fault of the Receiving Party; (ii) is required to be disclosed by law or by any legal or regulatory authority in connection with any claim, action or other dispute related to this Agreement or otherwise; or (iii) is disclosed by the Disclosing Party to other third parties without restriction on disclosure, the Receiving Party shall hold and continue to hold in confidence any and all Confidential Information which it receives from the Disclosing Party and shall use at least the same degree of care to prevent the unauthorised use and/or disclosure of such Confidential Information as it uses to protect its own Confidential Information. Notwithstanding the foregoing, the Receiving Party acknowledges and agrees that it may only disclose any of the Disclosing Party’s Confidential Information to such of its directors, officers, employees and professional advisers as is strictly necessary for the purposes of this Agreement and shall procure that such persons are aware of and shall comply with the terms of this Clause 5 as if they were the Receiving Party and the Receiving Party shall be responsible for and remain fully and primarily liable to the Disclosing Party in respect of any breaches of this Agreement by any such persons.

5.3 Neither party shall make any announcement relating to this Agreement or its subject matter without the prior written approval of the other party unless required by law or by any legal or regulatory authority, provided that with respect to each Product, Company may without obtaining Developer’s prior written consent, use (in any media, now known or later developed) the Developer Trademarks solely to refer to Developer’s involvement in such Product.

6. Representations, Warranties and Undertakings

6.1 Each of the parties represents, warrants and undertakes to the other party that:

6.1.1 it is a validly formed company in good standing;

6.1.2 it has the right and full power and authority to: (a) enter into this Agreement; (b) perform its obligations in accordance with the terms of this Agreement; and (c) grant the rights and licenses that it is granting to the other party under this Agreement; and

6.1.3 it shall at all times comply with all applicable legislation and codes which are relevant to its performance under this Agreement.

6.2 Developer represents, warrants and undertakes to Company that:

6.2.1 none of the Deliverables shall: (a) violate any third party’s rights of privacy; (b) infringe any third party’s Intellectual Property; (c) contain any malicious code, such as “worms,” “viruses,” or other unauthorized hidden programs; (d) be governed by or contain any software which is subject to an Open Source Licence; or (e) contain any Objectionable Content;

6.2.2 Developer shall not do anything which creates or which might create any obligation on Company to a third party; and

6.2.3 Developer shall: (a) use its best endeavours, to protect the Company IP at all times from unauthorized access; and (b) not allow any person to have access to Company IP if Developer knows or ought to reasonably know that such person is likely to fail to treat such Company IP as Confidential Information and comply with the terms of Clause 5 as if such person were the Receiving Party.

7. Term and Termination

Term

7.1 This Agreement shall commence on the Effective Date and shall continue until it is terminated in accordance with Clause 7.2 or Clause 10.2 or mutually by the parties in writing (Term). 

Termination

7.2 Each of the parties shall be entitled to terminate this Agreement or any SOW immediately by written notice in the event that the other party:

7.2.1 is in material breach of any provision of the General Terms or such SOW and such breach is incapable of remedy;

7.2.2 fails to remedy any material breach of the General Terms or such SOW which is capable of remedy within [INSERT NUMBER] days of its receipt of written notice specifying: 

(a) the breach(es) to be remedied; and

(b) the steps required to remedy such breach(es) in reasonably sufficient detail to enable the party in breach to remedy such breach(es); or 

7.2.3 ceases or threatens to cease carrying on business, calls a meeting of its creditors or makes a proposal for a voluntary arrangement within Part I of the Insolvency Act 1986 or for any other composition or scheme of arrangement with (or assignment for the benefit of) its creditors, is unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986, has a trustee, receiver, administrative receiver or other similar officer appointed in respect of all or any part of its business or assets; has a bankruptcy petition presented against it, convenes a meeting for the purpose of considering a resolution for its winding up (otherwise than for the purpose of a bona fide scheme of solvent amalgamation or reconstruction), is the subject of an administration order, or is subject to any proceeding or circumstance analogous to any of the foregoing in any jurisdiction.

Effect of Termination

7.3 If this Agreement or any SOW is terminated by Company pursuant to Clause 7.2 or 10.2 Company shall, within [INSERT NUMBER] days of the date on which this Agreement or any SOW is terminated, pay to Developer all outstanding Milestone Payments and Pro Rata Payments due to Developer under this Agreement or such SOW (as applicable) as of the date on which this Agreement or such SOW (as applicable) is terminated. 
7.4 If this Agreement or any SOW is terminated by Developer pursuant to Clause 7.2 or 10.2 Company shall, within [INSERT NUMBER] days of the date on which this Agreement or any SOW is terminated, pay to Developer: 

7.4.1 all outstanding Milestone Payments and Pro Rata Payments due to Developer under this Agreement or such SOW (as applicable) as of the date on which this Agreement or such SOW (as applicable) is terminated; and

7.4.2 a pro rata share of each Milestone Payment due to Developer in respect of each Deliverable (if any) then in development under: 

(a) this Agreement as of the date on which this Agreement is terminated; or

(b) such SOW as of the date on which such SOW is terminated,

which, in respect of each such Deliverable, shall be calculated using the following formula:

((A ÷ B) x C)

where:

“A” is a number equal to the number of days from the Deliverable Start Date for such Deliverable to the date on which this Agreement or the relevant SOW is terminated (as applicable);

“B” is a number equal to the number of days from the Deliverable Start Date for such Deliverable to the anticipated Delivery Date for such Deliverable (inclusive); and

“C” is the Milestone Payment for such Deliverable.
7.5 Termination of any SOW pursuant to Clause 7.2 or 10.2 shall not affect the remainder of this Agreement (including any other SOW then in force). Termination of this Agreement or any SOW shall, subject to Clause 7.3 or 7.4 (as applicable), be without prejudice to the accrued rights and liabilities of each of the parties as at the date of such termination.

7.6 Following termination of this Agreement or any SOW pursuant to Clause 7.2 or 10.2, Developer shall, subject to Company’s compliance with its obligation under Clauses 7.3 or 7.4 (as applicable): 

7.6.1 deliver to Company all Deliverables then in development as of the date on which this Agreement or such SOW is terminated; and 
7.6.2 return all Company Materials then in Developer’s possession or control.
7.7 The provisions of [Clauses 2.14 to 2.20, 5, 6.2, 7.3 to 7.7 and 8 to 10] shall survive termination or expiry of this Agreement or any SOW howsoever arising.

8. Liability

Disclaimers

8.1 This Agreement states the full extent of each party’s liability to the other party. Save to the extent expressly stated in this Agreement, any condition, warranty, guarantee, indemnity, representation or other term relating to each party’s obligations under this Agreement which might otherwise be implied, or incorporated, into this Agreement, whether by statute, custom, practice, common law or otherwise, is hereby excluded to the maximum extent permitted by applicable law.

8.2 Nothing in this Agreement shall exclude or in any way limit either party’s liability for: (a) fraud or fraudulent misrepresentation; (b) death or personal injury caused by such party’s negligence; (c) any other liability to the extent that such liability may not be excluded or limited as a matter of law; or (d) any breach by such party of Clause 5 or 6.2.3. 

Limitation of Liability
8.3 Subject to Clause 8.2 neither party shall be liable under this Agreement for any: 

8.3.1 loss of actual or anticipated income, business, savings or profits, loss of data, loss of contracts or opportunity, loss of or damage to goodwill or reputation (in each case whether direct or indirect); or 

8.3.2 special, indirect or consequential loss or damage of any kind, 

howsoever arising and whether caused by tort (including negligence), breach of contract or otherwise and whether or not such loss or damage is foreseeable, foreseen or known. 
8.4 Developer shall not be liable under or in connection with this Agreement for any modifications, adaptations or amendments to any of the Deliverables that are made by Company or by a third party on Company’s behalf, nor for any Error, destruction or other degradation in the quality and/or quantity of the Deliverables which arises as a direct result of the acts or omissions of Company and/or its Affiliates.

8.5 [Each party's liability under this Agreement shall in no circumstances exceed £[INSERT AMOUNT].] 
9. Indemnity

9.1 Each party (Indemnifying Party) shall defend, indemnify and hold the other party (Indemnified Party) harmless from and against any and all Losses which arise as a direct result of any Claim provided that the foregoing indemnity shall: 

9.1.1 not apply if the Indemnified Party’s own negligence has materially contributed to such Losses or the existence of such Claim; and

9.1.2 be conditional on the Indemnified Party’s compliance in all material respects with Clause 9.2.

9.2 The Indemnified Party shall: 

9.2.1 promptly notify the Indemnifying Party of any Claim; 

9.2.2 promptly provide the Indemnifying Party and its legal advisors with reasonable access to: (a) the Indemnified Party’s premises and personnel; and (b) all relevant documents and records in its possession or control (and permit the Indemnifying Party and its legal advisors to take copies of such documents and records) for the purposes of investigating the Claim and enabling the Indemnifying Party to take the action referred to in Clause 9.2.3;

9.2.3 permit the Indemnifying Party (through mutually-agreed counsel) to have exclusive control over the conduct of the Claim provided that the Indemnifying Party shall not cause any unreasonable delay with regard to, and shall keep the Indemnified Party notified of, the conduct of the Claim; 

9.2.4 make no admission of liability or any other statement in respect of, or settle (or attempt to settle), the Claim without obtaining the Indemnifying Party’s prior written consent; and

9.2.5 promptly take any action and give any information and assistance (at the Indemnifying Party’s sole cost and expense) as the Indemnifying Party may reasonably request to dispute, settle, defend, remedy, mitigate or settle such Claim.

10. Miscellaneous
10.1 Neither party shall be liable for any delay or failure to perform any of its obligations under this Agreement if that delay or failure is caused by Force Majeure. 

10.2 If a party is prevented or delayed in the performance of any of its obligations under this Agreement by Force Majeure, such party shall be entitled to a reasonable extension of time for the performance of such obligations provided that, if the Force Majeure continues for a period of more than [INSERT NUMBER] days, the party not subject to the Force Majeure may terminate this Agreement or any affected SOW by giving [INSERT NUMBER] days’ prior written notice of such termination to the other party. Subject to Clause 7.5, neither party shall have any liability to the other party in respect of the termination of this Agreement due to Force Majeure.

10.3 Any notice under this Agreement shall be in writing and may be delivered personally, sent by fax, electronic mail, or sent by recorded delivery (including UPS/Fed Ex overnight) and in the case of a notice from Company sent by recorded delivery, shall be addressed to Developer’s registered office for the time being and in the case of a notice from Developer sent by recorded delivery, shall be addressed to Company's registered office for the time being and any such notice shall be deemed to have been duly served if delivered personally, upon delivery, if sent via fax, upon completion of transmission, if sent via electronic mail, upon receipt of confirmation of delivery, and if sent by recorded delivery, in the ordinary course of post and in proving service by recorded delivery it shall be sufficient to prove that the envelope containing the notice was properly addressed and prepaid and posted.

10.4 This Agreement sets out the entire agreement and supersedes any previous agreement or understanding, whether written or oral, between the parties relating to its subject matter. Subject to Clause 8.2, each party’s liability in respect of those representations and warranties that are set out in this Agreement (whether made innocently or negligently) shall be limited to breach of contract.

10.5 If any term of this Agreement is found to be illegal, invalid or unenforceable under any applicable law, such term shall, insofar as it is severable from the remaining terms, be deemed omitted from this Agreement and shall in no way affect the legality, validity or enforceability of the remaining terms provided that if any provision of this Agreement is so found to be invalid or unenforceable but would be valid or enforceable if some part of the provision were deleted, the provision in question shall be amended as may be necessary to make it valid.

10.6 A failure to exercise or a delay in exercising any right, remedy or power provided under this Agreement or by law shall not constitute a waiver of such right, remedy or power or a waiver of any other right, remedy or power. No single or partial exercise of any right, remedy or power shall prevent any further exercise of it or the exercise of any other right, remedy or power.

10.7 The Contracts (Rights of Third Parties) Act 1999 shall not apply to this Agreement and no person that is not a party to this Agreement shall have any rights under it. This Agreement may be varied, amended, modified, suspended, rescinded or terminated in each case without the consent of any third party.

10.8 Neither party shall assign or purport to assign or license or purport to license or declare itself a trustee of or purport to declare itself a trustee of all or any part of the benefit of or all or any of its rights under this Agreement in each case without the prior written consent of the other party provided that each party may assign any or all of such party’s rights under this Agreement to any: (a) Affiliate of such party; or (b) third party which: (i) succeeds such party by operation of law; or (ii) purchases or otherwise acquires substantially all of such party’s assets.

10.9 No modification, amendment or variation to this Agreement shall be valid unless it is in writing and signed by or on behalf of each of the parties to this Agreement. Unless expressly set out herein or expressly agreed between the parties, no modification, amendment or variation to this Agreement shall:

10.9.1 be valid if made by e-mail; 

10.9.2 constitute or be construed as a general waiver of any provisions of this Agreement; or

10.9.3 affect any rights, obligations or liabilities under this Agreement which have already accrued up to the date of such modification, amendment or variation. The rights and obligations of the parties under this Agreement shall remain in full force and effect, except and only to the extent that they are so modified, amended or varied.

10.10 Nothing in this Agreement is intended, nor shall operate, to create a partnership or joint venture of any kind between the parties or, save as expressly set out in this Agreement, shall authorise either party to act as agent for the other, or to act in the name, or on behalf, of or otherwise to bind the other party in any way.

10.11 Each party shall execute all such documents and take such action as may be necessary to give effect to this Agreement.

10.12 This Agreement may be executed in any number of counterparts, each of which, when executed and delivered shall constitute a duplicate original, but all the counterparts shall together constitute the one agreement.

10.13 This Agreement and any dispute or claim arising out of or in connection with this Agreement or its subject matter (including non-contractual disputes or claims) shall be governed by and construed in accordance with English law and the parties hereby submit to the exclusive jurisdiction of the English courts.

IN WITNESS of which these General Terms have been entered into as of the Effective Date.

	
	[INSERT NAME OF COMPANY]
	
	
	[INSERT NAME OF DEVELOPER]

	
	
	
	
	

	By:
	
	
	By:
	

	Name:
	
	
	Name:
	

	Title:
	
	
	Title:
	

	Date:
	
	
	Date:
	


Appendix 1 
Statement of Work
This Statement of Work (SOW) is issued pursuant to the Development Agreement entered into by [INSERT NAME OF COMPANY], a company registered in England and Wales (company number: [INSERT NUMBER]) of [INSERT ADDRESS] (Company) and [INSERT NAME OF DEVELOPER], a company registered in England and Wales (company number: [INSERT NUMBER]) of [INSERT ADDRESS] (Developer) dated [INSERT DATE] (Agreement). This SOW is expressly subject to the terms of the Agreement, which are hereby incorporated into this SOW. Terms defined in the Agreement shall have the same meaning when used in this SOW.

	Commencement Date:
	[INSERT DATE]

	
	

	SOW Term:
	[Set out the duration of this SOW (whether for a fixed term or an initial term and then rolling subject to notice to the contrary)]

	
	

	Product:
	Title: [Insert the name of the interactive entertainment product that will incorporate the Deliverables]
Description: [Set out a description of the Product. It’s important to put as much detail as possible in this section (particularly the scope of the project (e.g. the minimum number of levels)), to leave less room for ambiguity, which will cause issues with managing expectations, change requests and deliverables. If there are any documents such as design documents, concept documents, asset lists, any emails which set out product specs, or anything else, refer to them here]

	
	

	Platform:
	[Set out the platform(s)/operating system(s) on which the Product will be released and on which the Deliverables will therefore be expected to work (e.g. iOS 9, PlayStation 4, Windows 10, etc.)]

	
	

	Deliverables:
	No.

Deliverable

Specification

1

[Set out a detailed description of each of the Deliverables to be developed and delivered by Developer for this Product]
[Set out a detailed technical specification for each Deliverable]
2

 

	
	

	Signature Fee:
	£[INSERT AMOUNT]

	
	

	Delivery Schedule:
	[Set out the delivery date for each Deliverable together with the Milestone Payment due for each Deliverable (the numbers in the table below refer to the number assigned to each Deliverable in the Deliverables table above)]

Deliverable

Deliverable Start Date
Delivery Date

Testing Y/N

Milestone Payment

1
£[INSERT AMOUNT]
2
£[INSERT AMOUNT]
TOTAL MILESTONE PAYMENTS:

£[INSERT AMOUNT]


	
	

	Company Materials:
	No.

Description

Delivery Date

1

[Set out details of each of the Company Materials that are to be provided to Developer]
[Set out details of when each of the Company Materials are to be provided to Developer]
2



	
	

	Developer IP:
	[Set out details of all of the Developer IP that is to be incorporated into the Deliverables (i.e. any tools, engine or anything else Developer owns)]

	
	

	Third Party IP:
	[Set out details of all of the Third Party IP that is to be incorporated into the Deliverables]

	
	

	Special Terms:
	[Set out any special terms that are intended to take precedence over the terms of the General Terms such as Intellectual Property ownership, Product-specific warranties and indemnities, notice provisions (e.g. allowing notices to be sent by email), insurance obligations, etc.]

	
	

	Approved Subcontractors:
	[Set out the names of the people/entities to which Developer may subcontract the development of any of the Deliverables without having to obtain Company’s prior written consent]

	
	

	Authorised Representatives:
	[Set out the name and contact details of the person(s) who have the authority to agree day to day decisions on behalf of each of the parties for this Product]

Party

Name

Contact Details

Company

Tel:
Email:
Developer

Tel:
Email:


	 
	

	IN WITNESS of which this SOW has been entered into as of the last date set out below.

	[INSERT NAME OF COMPANY]

[INSERT NAME OF DEVELOPER]
By:

By:

Name:

Name:

Title:

Title:

Date:

Date:
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[image: image3.jpg]Ukie Standard Contract Templates

When you're setting
up a games business
for the first time, it's
easy to feel that there
are a million and one
things that you need
get done, none of
which are anything
to do with actually
making a game.

Whilst each games business is unique there are
some standard things that most will need to
consider, not least getting contracts in place for
the various activities that you'll be undertaking.

That's why Ukie, through the Developer Sub
Group that | chair, has worked with legal firm
Harbottle and Lewis to produce a series of
standard templates created specifically for
games businesses, to give you a starting point
when drafting your own contracts.

You can now access the following contract
templates:

+ Composer Agreement
+ Consultancy Agreement

+ Contributor Release - Voiceover,
Dubbing, Revoicing

+ Development Agreement

+ Director Loan Agreement

+ Employment Agreement

+ Music Synchronisation Agreement

+ Non-Disclosure Agreement (Mutual)

+ Non-Disclosure Agreement (One Way)
+ Tools Licence Agreement

+ Website Privacy Policy

+ Website Terms of Use

How to use these standard contracts
+ They have been drafted as simple starting
points for you to use when drafting your
contracts and do not constitute legal
advice from Harbottle and Lewis.

+ You'll therefore need to change the
document to fit your requirements —
where possible we've highlighted where
some of the main changes will be
needed.

+ If you make significant changes to the
documents you should speak to a lawyer.

+ If you want further advice on any of the
standard contracts, please get in touch
with Alan Moss from Harbottle and Lewis
(alan.moss@harbottle.com)

Ukie members can download all the standard
contracts for free: ukie.org.uk/contracts

Ella Romanos, Strike Gamelabs and
Chair, Ukie Developer Sub Group

@uk_ie W 21-27 Lamb's Conduit Street

search Ukie on facebook

search Ukie on linkedin
ukie.org.uk

London
WC1N 3NL




